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Accidental Arbitration occurs when a party enters into a contract which has an arbitration provision hidden within the fine print.  After a dispute arises, the unhappy customer or employee discovers that he has given up his right to a court trial without intending to do so.

Arbitration provisions are typically found in form contracts of commercial vendors.  Credit card issuers; cell phone providers; banks; insurance companies; office supply stores; and a great many other companies with whom your client does business often have mandatory arbitration clauses.  This keeps the dominant party from being hauled into court in the large number of jurisdictions where they do business.  Construction contracts often have arbitration provisions.  They might be between the owner developers and the general contractors; between homeowners and home inspection companies; or between contractors and their subs.  Arbitration provisions can limit, by contract, the risk of class action lawsuit and it gives vendors control over how and where a customer dispute will be resolved.  The company’s legal fees are more predictable in resolving cases through arbitration.  Arbitration also provides secrecy in the proceedings.  This prevents the public and investors from learning about widespread problems which may be prevalent in the business practices or conduct of companies.

Equifax in 2017 had a massive data breach which potentially exposed personal information of 143 million people to hackers.  Consumers were outraged when they discovered that Equifax’s free credit monitoring contained an arbitration clause coupled with a waiver for class action suit status.  
Arbitration provisions in contracts are upheld in the courts.  If one party to a contract files a lawsuit, the other side can compel the other side to arbitrate. 

The California Supreme Court ruled in 2005 that forcing people to arbitrate certain disputes was “unconscionable” and should not be enforced.  However, the U.S. Supreme Court found that the Federal Arbitration Act (FAA) of 1925, 9 U.S.C. § 1, was to be liberally applied over state laws limiting arbitration.  AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011).  The Supreme Court also upheld the arbitration provision in a DirecTV lawsuit over termination fees for customers who canceled its service.  DirecTV v. Imburgia, 135 S.Ct. 1547, 191 L.Ed.2d 636 (2015).  The Supreme Court upheld mandatory arbitration clauses in employment contracts.  CompuCredit Corp. v. Greenwood, 132 S.Ct. 665, 181 L.Ed. 2d 586 (2012).  In a case where the National Labor Relations Board split with the Trump administration (a change in policy from the Obama administration) the Supreme Court held that businesses can prohibit workers from creating a class and compelling individualized mandatory arbitration in disputes over pay and conditions in the workplace, a decision that affects an estimated 25 million non-unionized employees.  Epic Systems Corp. v. Lewis, No. 16-285, decided May 21, 2018.
However, some courts limit mandatory arbitration.  The US District Court for the District of New Jersey, applying NJ state law interpreting  labor contracts, on May 18, 2018 denied Bob’s Discount Furniture motion to stay class action litigation and to compel arbitration in an unpublished decision regarding the Plaintiff’s status as an independent contractor and overtime pay.  Bob’s contended that the delivery men were independent contractors.  The court first found that the court and not the arbitrator should decide should decide arbitrability of the dispute if the agreement is ambiguous.  The court then found that the claims themselves were not subject to arbitration in the employment contract. Espinal v. Bob’s Discount Furniture, LLC, Case 2:17-cv-02854-JMV-JBC (NJ 2018).
Some members of Congress seek to reduce the scope of forced arbitration clauses.  The Arbitration Fairness Act of 2017, H.R. 1374, seeks to prohibit arbitration agreements from being valid or enforceable in employment; consumer; antitrust; and civil rights disputes.  The Arbitration Transparency Act of 2017, H.R. 832, would permit mandatory arbitration in matters involving consumer financial products and services, but would require that the proceedings be open to the public.  The Safety Over Arbitration Act of 2017, H.R. 542, would prohibit the use of arbitration to resolve claims alleging facts relevant to public health or safety unless all parties consent in writing after the controversy arises.  
Lyft ride sharing’s Terms of Service (Feb. 6, 2018 update) is 44 pages long and contains a binding arbitration provision with a waiver of class action eligibility.  This applies to all of its customers who use their app to get a ride.  Lyft permits arbitration to occur in whatever jurisdiction the driver provided services.  This is different from some arbitration provision as to choice of venue.  Some companies limit the arbitration to the location of the company’s main office or some other place selected by the company.  Public pressure sometimes convinces companies to relax their arbitration requirements.  On May 15, 2018, under pressure from victims who were allegedly assaulted by Uber drivers, Uber removed the mandatory arbitration provision from its contract with their users (passengers) with respect to sexual harassment and assault allegations.   Lyft followed Uber’s lead the same day.   Uber’s new “driver partner agreement” still requires its drivers to agree to arbitration.  Drivers who sign it are then excluded from participating in current or future class-action lawsuits.
In response to their students’ demands, Yale Law School and 13 other top law schools are issuing a survey asking law firms to disclose whether or not they require summer associates to submit to forced arbitration and non-disclosure agreements.  Several major law firms including Orrick, Herrington & Sutcliffe and Skadden, Arps, Slate, Meagher & Flom subsequently announced that they were dropping mandatory arbitration as a condition of employment.
Parties need to be diligent when signing contracts.  They might find that they are agreeing to a binding dispute resolution provision which is not to their liking.  
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